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DOMESTIC CORPORATIONS. 
BRITISH COLUMBIA. 


INDORSEMENT OF STOCK CERTIFICATE IN BLANK. An owner of 
corporate stock endorses it in blank and delivers it to a company as security for 
advances. The company, without his authority, then gives it to a bank as col- 
lateral for a loan. The owner is not entitled to recover the stock from the bank 
without paying the bank’s claim, especially when he delays in.taking measures to 
protect his property. Macdonald v. Bank of Vancouver, 25 D. L. R. 567. 


CALIFORNIA. 


CONVEYANCE OF ENTIRE PROPERTY BY A DOMESTIC TO A 
FOREIGN CORPORATION is not fraudulent because the foreign company was 
thereby enabled to conduct certain threatened litigation in the Federal instead of 
the State Courts. Manning v. App. Consolidated Gold Mining Co., 154 Pac. 301. 


PAYMENT OF CAPITAL STOCK. A corporation may issue all its stock in 
payment of leaseholds on oil lands. Whitten v. Dabney, 154 Pac. 312. 


STOCKHOLDERS’ RIGHT TO EXAMINE LIST OF NAMES AND AD- 
DRESSES OF STOCKHOLDERS. The fact that a list of stockholders is main- 
tained for the convenience of corporate officers, and not by statutory command, 
does not detract from a stockholder’s right to inspect it. The Civil Code (Sec. 377) 
requires all corporations for profit to keep a record of their business transactions, 
“which shall embrace every act done or ordered to be done,” and the Penal Code 
(Sec. 565) makes every officer who refuses a stockholder the right to inspect cor- 
porate books, papers or documents, during office hours, guilty of a misdemeanor. 
Mandamus will issue in favor of a stockholder demanding inspection of a list of 
stockholders, in spite of an alleged motive “‘to injure and embarrass’ the corpora- 
tion “in the transaction of its business.’”’ Poor v. Yarnell, et al., 153 Pac. 976. 


121 





THE CORPORATION JOURNAL 


CALIFORNIA. 


LIABILITY OF CORPORATION FOR TRANSFERRING STOCK TO 
WRONG CLAIMANT. The Spring Valley Water Company issued a certificate 
for forty shares to John Lochhead in 1898. Subsequently Lochhead instructed 
the company to pay “my dividends” on the stock to George M. Terrill, and appar- 
ently turned over to Terrill the certificate endorsed in blank. After the death of 
Lochhead his executor notified the Company that the stock belonged to the estate 
although the certificate was in Terrill’s possession. Later when Terrill presented 
the certificate for transfer to himself the company refused to make the transfer. 
Terrill then delivered the certificate to a bank, which presented it for transfer to 
itself as pledgee. The corporation issued a certificate to the bank and later this 
certificate was transferred to a third party and certificates were issued to him. The 
court held the corporation liable to the estate for the value of the stock, since upon 
trial it was proved that Terrill had no title to the stock and the corporation had 
notice that the bank was claiming title through Terrill. Cooper v. Spring Valley 
Water Company, 153 Pac. 936 

With respect to conflicting claims of different persons to the same stock, a cor- 
poration occupies “‘a fiduciary relation to both.” If it makes a mistake and trans- 
fers the stock to the wrong person it is liable to the rightful owner in damages. Yet 
in case of disputed ownership it cannot refuse to make any transfer for a mere 
adverse claim or protest does not justify a refusal to transfer unless the claim is 
supported by facts showing that it is probably well founded. O’Neil v. Walcott 
Mining Co. (1909), 174 Fed. 527. 

Difficulties such as those mentioned above and the attendant liability for mis- 
take are reasons why so many corporations seek a transfer agent to handle the 
issue and transfer of their stock and bonds. A transfer agent is usually a trust 
company, accustomed to meet the problems that arise, under the guidance of expe- 
rienced legal counsel. The Corporation Trust Company acts in this capacity for 
many corporations. large and small. Its charge is proportioned to the amount 
of work involved. Small or inactive corporations pay a nominal charge for the 
service and protection given them. 


GEORGIA. 


LIABILITY FOR BEGINNING BUSINESS BEFORE MINIMUM CAPITAL 
IS SUBSCRIBED. Sec. 2220 of the Civil Code, 1910, providing that ‘Persons 
who organize a company and transact business in its name, before the minimum 
capital stock has been subscribed for, are liable to creditors to make good the mini- 
mum capital stock with interest,’’ is applied in Wells v. Ivey, 87 S. E. 661. 


INDIANA. 


APPROVAL OF BOND ISSUE BY PUBLIC SERVICE COMMISSION. 
The duty of the Public Service Commission to authorize a public service corpora- 
tion to issue bonds is ministerial and may be enforced by mandamus. It cannot 
refuse such authority because the applying company has expended money in the 
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duplication of instrumentalities in use by a competing company. Public Service 
Commission v. State, 111 N. E. 10. 


A CONSOLIDATION OF STREET RAILROAD CORPORATIONS under 
Sec. 5690, Burns’ Ann. St. 1914, will not be set aside at the instance of a minority 
stockholder, when it has been ratified by a majority of the stockholders. A°claim 
that voting trustees exceeded their authority in approving the consolidation, can 
only be made by the beneficiaries of the trust, and not by outside stockholders 
Raff v. Darrow, 111 N. E. 189. 


RATIFICATION OF CONTRACT EMPLOYING PHYSICIAN A cor- 
poration must pay a physician for treatment of an employee where previous similar 
services had been paid for and his employment in the instant case by the corpora- 
tion’s superintendent had been individually approved by a majority of the directors. 
The rule that directors must act as a board is not “‘iron-clad.” Indiana Die-Casting 
Development Co. v. Newcomb, 111 N. E. 16. 


[OWA. 


TRANSFER OF STOCK. Code Sec. 1626 originally provided that a “transfer 
of shares is not valid, except as between the parties thereto, until regularly entered 
upon the books of the company, showing the name of the person by and to whom 
transferred, the numbers or other designation of the shares, and the date of the 
transfer.” By amendment it is additionally provided that “when any shares 
of stock shall be transferred to any person, firm or corporation as collateral security, 
such person, firm or corporation may notify in writing the secretary of the cor- 
poration whose stock is transferred as aforesaid, and from the time of such notice, 
and until written notice that saia stock shall have ceased to be held as collateral 
security, said stock so transferred and noticed as aforesaid shall be considered in 
law as transferred on the books of the corporation which issued said stock, without 
any actual transfer on the books of such corporation of such stock.” 

The latter method is not exclusive, so the method of transfer set forth in the 
original statute is available to a transferee of shares as collateral security. Such 
a holder has the option to take an absolute transfer or take the conditional or limited 
transfer provided in the amendment. Omission of the date of transfer is not “fatal 
to the entry” under the first method. Notation, upon each stub of the certificate 
book from which the certificates in question had been attached, as follows: 
“Assigned to National City Bank of Chicago, Illinois, as collateral security,” was 
sufficient compliance with the statute. National City Bank v. Fairbank State 
Bank, 155 N. W. 963 


MICHIGAN. 


AUTHORIZATION OF CONTRACT BY DIRECTORS. A blank form of 
contract, with spaces left for the date, witnesses’ signatures, seal and signatures of 
its vice-president and secretary, cannot be enforced against a corporation, upon 
the assurances of individual members of the board that the contract had been 
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authorized by the directors, especially where the minutes showed authority for an 
agreement with terms different from those set forth in the blank form. Directors 
can bind the corporation only when acting as a board. Acceptance of benefits will 
not operate to ratify a contract contrary to affirmative action of the directors. 
Lawrence v. Washington-Detroit Theater Co., 155 N. W. 738. 


MINNESOTA. 


PROCEEDINGS TO ASSESS STOCKHOLDERS upon their individual 
liability for corporate debts, under section 6646, Gen. St. 1913 are summary and 
informal. Evidence may be submitted in the form of affidavits. Stockholders are 
not entitled to a jury trial in such a case. Finch, Van S. & McConville v. Le Sueur 
County Co-Operative Creamery Co. 155 N. W. 754. 


MISSOURI. 


SUIT TO RECOVER LAND TRANSFERRED IN PAYMENT OF STOCK 
One who transferred land in payment for corporate stock and in consideration of 
employment by the company, is not entitled to recover the land against one who 
acquired it from the lumber company, in the absence of fraudulent representations. 
Delay in bringing the suit is properly considered in determining the gocd faith of the 
plaintiff. Bradbury v. Smith, 181 S. W. 415. 


TRANSFER OF STOCK. A by-law providing that no stock “shall be sold or 


transferred to a corporation, firm or person interested in a competitive line of busi- 
ness” is invalid. A competitor who has purchased stock may compel a transfer to 
himself, in spite of such a provision. Sec. 2990, R. S. 1909, merely permits a cor- 
poration to prescribe, in its by-laws, the formalities for transfer of stock. Kretzer 
vy. Cole Bros. Lightning Rod Co., 181 S. W. 1066. 


LIABILITY OF CORPORATION ON FORGED DEED OF TRUST. The 
secretary of a real estate company made entries in the corporate minutes falsely 
reciting that he had been elected president and was authorized to secure a loan 
on its property. Upon exhibiting a certified copy of these minutes, and delivering 
a deed of trust signed in the name of the company by himself as president, he secured 
a loan, the proceeds of which he appropriated to his personal uses. A suit by the 
corporation to cancel this deed of trust was dismissed, because it was found that 
the directors were negligent in not examining the corporate minutes, and enabled 
“the custodian of the corporate records, papers and seal,” to impose upon a pur- 
chaser of the corporate note and mortgage without notice of the facts. The Court 
applied the principle that “when one of two innocent parties must suffer, then the 
loss should fall on the one by whose fault or negligence the injury was caused.” 
Fairgate Realty Co. v. Drozda, 181 S. W. 398. 


MONTANA. 


LIABILITY OF DIRECTORS WHO HAVE FAILED TO FILE ANNUAL 
REPORT OF FINANCIAL AFFAIRS. Sec. 3850, Revised Code, as amended 
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March 11, 1909, requires the directors of a trading corporation within 20 days 
after December 31st of every year, to file a report of the corporation’s financial affairs. 
If the report is not filed, the directors are “‘liable for all debts or judgments of the 
corporation then existing, or which may thereafter be in anywise incurred until 
such report shall be made and filed.” Under this law a creditor may sue the estate 
of a deceased director of a corporation which has failed to make the required report, 
First Nat. Bank v. Cottonwood Land Co., 154 Pac. 582. 


NEW JERSEY. 


CONTRACTS BETWEEN CORPORATIONS HAVING THE SAME 
DIRECTORS. A demand promissory note given by one corporation to another, 
both of which have substantially the same directors and identically the same persors 
as executive committees, will not be cancelled and a sale of securities pledged there- 
with set aside, at the instance of a dissenting stockholder of the debtor company, 
merely because of such common directorship. A corporation organized for 
promoting purposes has the incidental power to guarantee advances made to a 
promoted company. Marcy v. Guanajuato Development Co. 228 Fed. 150. 


NEW YORK. 


SIMILARITY OF CORPORATE NAMES. The “Material Men’s Mer- 
cantile Association, Limited,” was incorporated in 1888 and engaged in the city 
of New York in making mercantile credit reports and issuing a book containing 
ratings on persons engaged in building operations. The “New York Material 
Men’s Mercantile Association, Inc.,”’ was incorporated in 1913 and conducted 
a similar business. In a suit by the former against the latter, an injunction was 
granted restraining the use by the new company of the words “Material Men’s” 
as a part of the name “without other appropriate words to distinguish the business 
of the defendant from that of the plaintiff." The Court said: “In one sense, the 
corporate name adopted by the defendant may be said to be practically identical 
with that of the plaintiff, the only difference being in prefixing the name New York, 
and in a substitution of the word Incorporated for the word Limited, following 
the name. Inasmuch as the plaintiff contemplated conducting business in New 
York, and had so conducted it for upwards of twenty-five years, it became and 
was, in effect, The New York Material Men’s Mercantile Association, which is 
the name adopted by the defendant. Although the name ‘New York’ was not in 
the corporate name of the plaintiff, it is manifest that since it conducted its business 
in New York City, it became known as the New York Material Men’s Mercantile 
Association.” The Court accounted for the fact that the defendant obtained a 
charter with its infringing name, by the observation that the Secretary of State 
had been misled by the prefix “New York.” The addition of a prefix or suffix is 
usually not sufficient to distinguish one corporate name from another. Similarity 
calculated to mislead the public is the test. In the case of corporations there is 
“‘no necessity for a competitor to copy the name of an old company or to select 
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one quite similar thereto.”” Material Men’s M. Assn. v. N. Y. M .M. M. Assn., 
Inc., 169'N. Y. App. Div. 843. 

The practice in New York is to submit the proposed name of a new corporation 
to the Secretary of State before the incorporation papers are drawn in order to ascer- 
tain if it is free from the objection of similarity. As a matter of accommodation 
to lawyers The Corporation Trust Company will ascertain without charge over its 
direct wire between New York and Albany whether or not a name may be used. 
The company also attends for a nominal charge to the details of filing incorporation 
papers and paying fees thus saving attorneys the need of traveling to Albany to give 
personal attention to such matters. 


INDIVIDUAL TRADE NAMES. Schinasi Bros. have carried on the business 
of manufacturing and selling cigarettes for a number of years. Brothers of the 
same name have recently engaged in the same business under the same firm name. 
The new firm prints upon the outside of each box of its cigarettes, “in small but 
perfectly legible print, the following: ‘Notice: We have no connection with 
Schinasi Bros. manufacturers of the Natural & Egyptian Prettiest Cigarettes.’ 
A similar notice in larger letters is posted on the inside of the cover of each box.” 
An injunction, before evidence is heard, will not be granted to restrain the new 
firm from using the name “Schinasi Bros.”” One has the absolute right to use his 
own name in business, so long as he does not resort to any artifice for the purpose of 
producing the impression that the establishments are identical. Corporations, not 
having the natural right to use any particular name, are distinguishable from in- 
dividuals in this respect. Schinasi v. Schinasi, 169 N. Y. App. Div. 887. 


RECITALS IN MORTGAGE IMPORTING CONSENT OF STOCK- 
HOLDERS. A corporate mortgage which recites that it is executed and the seal 
attached by the president and secretary “thereto, duly authorized by its board of 
directors. and by the unanimous consent of the stockholders,” is presumptively so 
executed. In an action to foreclose such a mortgage, a defense that no special 
meeting of stockholders was called, that no assent in writing of the holders of not 
less than two-thirds of the capital stock was obtained, and that a certificate of 
such consent was not filed in the County Clerk’s Office, is unavailable. Dry Milk 
Co. v. Dairy Products Co. 156 N. Y. Supp. 869. A mortgage requires the written 
consent of at least two-thirds of the capital stock. Oral or tacit consent is not 
sufficient and subsequent action or inaction of the stockholders cannot ratify the 
mortgage. 219 Fed. 171. See Corporation Journal, p. 4. 


ORGANIZATION OF CORPORATION BY EXECUTORS. A will which 
devised the residuary estate to executors and trustees, in trust, “to take possession 
and sell, convey and dispose of it at such time or times and on such terms as to 
them seem advisable” did not authorize them to organize a corporation, transfer 
the estate to it and distribute the stock thereof to the legatees. An agreement to 
this effect was binding upon all the legatees of lawful age who signed it but not upon 
infant beneficiaries. Schoellkopf Holding Co. v. Kavinoky, 111 N. E. 60. 


LIABILITY OF A NEW CORPORATION UPON OBLIGATIONS OF OLD 
CORPORATION. A new corporation was organized with the same name as 
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that of an old corporation, having substantially the same stockholders. The new 
company acquired all the assets of the old company and the old company was dis- 
solved. The City of New York held an uncollected judgment against the old 
corporation and sought to render the new corporation liable therefor in the instant 
case. The complaint failed to allege that the new corporation had any knowledge 
of the City’s uncollected judgment or that there was any fraud in the transaction. 
Therefore it is held not to state facts sufficient to constitute a cause of action against 


the new company. City of New York v. Eppinger & Russell Co., 156 N. Y. Supp. 


GOOD WILL AS ELEMENT IN VALUATION OF STOCK UPON CORPO- 
RATE CONSOLIDATION. A stockholder of the Yellow Taxicab Company 
objected to its consolidation with the Mason-Seaman Transportation Company. 
Appraisers were thereupon appointed as provided in section 8 of the Business Cor- 
porations Law, to determine the value of his stock. The appraisers fixed the good 
will of the Yellow Taxicab Company by dividing “the total net earnings by 21%, 
approximately the number of months during which the corporation had_been in 
business, and found the average monthly profit to be $10,186.32 and average yearly 
profit $122,235.84. They then multiplied the yearly profit by 3, and took the re- 
sult, $366,707.52, as the value of the good will.” The appraisers did not make a 
deduction of interest on the capital invested and the court held that interest at the 
rate of 6% per annum should be deducted. 20% per annum, instead of 10% was 
held to be a proper deduction for depreciation in the value of taxicabs. Seaich v. 
Mason-Seaman Transp. Co., 156 N. Y. Supp. 579. 


AUTHORITY OF CORPORATE OFFICERS. Statements over the tele- 
phone by one assuming to be the treasurer that he was such treasurer were not 


binding upon the corporation. Witt v. Carlton Dress Goods Co., 156 N. Y. Supp. 
693. 


CONTRACT OF EMPLOYMENT. A by-law provided that: “The Board 
of Directors by a majority vote may at any regular or special meeting remove a direc- 
tor or officer and by like vote fill the vacancy so created.” One employed to con- 
duct the corporation’s business in America, who was also elected director, though 
subject to removal as a director under this by-law, could not be discharged from his 
employment, so as to relieve the corporation from liability for the unexpired period 
of the contract. Cuppy v. Stollwerck Bros., Inc., 111 N. E. 249. 


A STOCKHOLDER’S ACTION to enforce the corporation’s rights against 
alleged delinquent directors is improperly joined with an attempt to dissolve the 
corporation. Nevins v. Brooklyn Citizen, 157 N. Y. Supp. 96. 


CORPORATE DISSOLUTION is not effected by failure to elect officers or by 
the sale of all its property to a new corporation. Dissolution cannot be decreed 
as an incident to a stockholder’s action against officers, or by 2 court of equity 
through its inherent power. The statutory method for dissolution should be fol- 
lowed. Brock v. Poor, 111 N. E. 229, 216 N. Y. 387. 
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DISTRIBUTION UPON DISSOLUTION. Assets of an insolvent corpora- 
tion should first be distributed among the creditors whose claims represent a fixed 
liability at the commencement of the action. Contingent claims are deferred and 
only share in the surplus remaining after the fixed liabilities and expenses of ad- 
ministration have been. paid. A bond to secure the performance of a building 
contract became a fixed liability of a surety company, at the time the contractor 
refused to continue the contract. People v. Metropolitan Surety Co., 156 N. Y. 
Supp. 1027. 


OKLAHOMA. 


DUTY OF CORPORATION PURCHASING ALL THE ASSETS OF AN- 
OTHER CORPORATION. A corporation purchasing all the property of an 
insolvent company is not liable to a judgment creditor of the selling company, 
in the absence of fraud. Union Coal Co. v. Wooley, 154 Pac. 62. 


TEXAS. 


REDEMPTION OF PREFERRED STOCK. A Connecticut corporation, 
authorized as a foreign corporation to do a real estate business, tock title to land 
in Texas, subject to a contract which provided that preferred stock should be issued 
therefor, the land to be returned at a certain price per acre, upon insolvency or dis- 


tribution of assets. The charter, by-laws and preferred certificates recited the 
conditions upon which the preferred was issued, including the provision for redemp- 
tion in kind. The holders are entitled to redemption, as provided. Although it 
is conceded that a corporation cannot agree to pay dividends out of capital and a 
stockholder may not have preferences that give the same rights as a creditor, the 
corporation took a qualified title and was charged with notice of its provisions. 
Rowan v. Texas Orchard Development Co., 181 S. W. 871. 


ULTRA VIRES. The manager of an oil works desired to reduce its indebted- 
ness to an amount permitted by the national banking laws to be loaned to one 
person. He endeavored to borrow the required amount from the same bank on 
his personal account, offering a mortgage on certain land owned by him. The 
bank objected to the security because it was stated that the land was his home- 
stead. Thereupon the Taylor Feed Pen Co. was incorporated and the land 
transferred to it in payment of the entire capital. This corporation secured the 
loan upon a note and mortgage. The proceeds of the loan were transferred to the 
oil works. But in spite of these efforts to save it, the oil works was declared bank- 
rupt. An action was thereupon brought by the Pen Company to cancel the mort- 
gage, on the ground that it had acted beyond its corporate powers in borrowing 
money not to be used in its own business. The Court of Civil Appeals reverses its 
former opinion reported in 177 S. W. 176 and holds that the corporation had the 
power to borrow money and that it was immaterial that it used this money for an 
improper purpose. Assent by the real owner of all its stock also. bound the cor- 
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poration. The Court reviews at length the doctrine of ULTRA VIRES as applied 
to public and to private corporations for profit. Taylor Feed Pen. Co. v. Taylor 
Nat. Bank, 181 S. W. 534. 


SUITS AFTER DISSOLUTION. After legal dissolution, a corporation may 
not sue or be sued. Article 120, Revised Statutes of 1911, provides that the presi- 
dent and directors or managers become its trustees to wind up its affairs and to 
maintain or defend its litigation. This is not such a trust as arrests the running of 
statutes of iimitation against the trustees. Article 5704 Revised Statutes, which 
provides that upon the death of a debtor limitation shall cease to run for 12 months, 
unless an administrator or executor shall have sooner qualified, does not apply. 

3 Orange Lumber Co. v. Toole, 181 S. W. 823. 


WASHINGTON. 


[ILLEGAL CORPORATE PURPOSE AND STOCKHOLDERS LIABILITY. 
The stockholders of a Delaware corporation who have paid for their stock in cash 
or services, are not individually liable to a creditor of the corporation, because the 
company sold investment contracts prohibited by the laws of Washington, espe- 
cially where the company ceased to sell the contracts when advised of their illegal- 
ity, the creditor knew the nature of the corporation’s business, became a stock- 
holder himself, and the indebtedness sought to be collected was not connected with 
the illegal contracts. Ivy Press v. McKechnie, 153 Pac. 1067. 


LIABILITY FOR CORPORATE DEBTS is not incurred by an officer in per- 
mitting a corporation to commence business before all its capital stock is subscribed. 
The state alone can complain of the violation of the statute requiring payment of 
capital before commencing business. A stockholder is not liable to creditors beyond 
the amount of his subscription. McKay v. Garman, 153 Pac. 1082. 


WISCONSIN. 


OFFICERS’ LIABILITY TO CREDITORS. Claims against the officers of 
a corporation on their liability under section 1774n, Stats. 1913, for debts of the 
corporation incurred by their consent and with knowledge of the fact that less than 
one-half of the stock had been subscribed, are assignable. Oral promises to sub- 
scribe are not subscriptions within the meaning of the statute. Weston v. Dahl, 
155 N. W. 949. 


FOREIGN CORPORATIONS. 
CALIFORNIA. 


LIABILITY OF STOCKHOLDERS. OF FOREIGN CORPORATION. 
Under the Constitution and section 322 of the Civil Code of California each stock- 
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holder is individually liable for such proportion of all the ‘‘debts and liabilities” of 
the corporation “‘contracted or incurred during the time he was a stockholder,” 
as the amount of stock owned by him bears to the whole subscribed capital stock. 
This law was held by the United States Supreme Court to be applicable to the 
Wentworth Hotel Company, a corporation organized under the laws of Arizona 
for the purpose of acquiring land and building a hotel near Pasadena, so as to render 
a stockholder therein personally liable for its debts. (Thomas v. Matthiessen, 
Corporation Journal, No. 43, December-February 1913-14). The question of 
whether this liability attaches to those who were stockholders at the time certain 
furniture was ordered for the hotel, or to those who were stockholders when the 
furniture was delivered has just been decided by the State Supreme Court. It is 
held that the creditor looks ‘‘to those who are stockholders at the time he makes 
the contract, and not to those who may become stockholders thereafter,’”’ and 
therefore recovery is confined to those who were stockholders when the goods were 
ordered. Coulter Dry Goods Co. v. Wentworth, 153 Pac. 939, 


NEW YORK. 


JURISDICTION OF STATE COURTS IN SUITS ARISING ELSEWHERE. 
A statute (Code Civ. Proc. Sec. 1780) which designates an cfficer upon whom service 
in suits against foreign corporations may be had relates only to business transactions 
within the state. A state cannot impose the requirement that a foreign corporation 


can be served with process in an action, the cause of which arises elsewhere. Bagdon 
v. Philadelphia & Reading C. & I. Co., 156 N. Y. Supp. 647. 


TEXAS. 


FURNISHING AND ERECTING A STEAM HEATING APPARATUS by 
an Ohio corporation in Texas constituted the transaction of business, so that its 
failure to obtain a permit as a foreign corporation, resulted in denial of its right to 
sue for the balance due on the contract. Peck-Hammond Co. v. Hamilton Inde- 
pendent School Dist., 181 S. W. 697. 


VERMONT. 


INSTALLATION OF ARTICLES SOLD IN INTERSTATE COMMERCE, 
Erection and installation of building materials by a foreign corporation in Vermont 
constitutes “doing business,”’ so as to bring it within the requirement of qualifying. 
But an Ohio corporation which had previously done these things in the state is not 
debarred from bringing suit for the price of goods sold to a resident of Vermont and 
delivered to him in Ohio. The delivery in Ohio was for shipment to Vermont. To 
constitute interstate commerce, exempt from state regulation, it is immaterial 
whether the transportation is under the.direction of the seller or the buyer. “The 
contract sued on contemplated and involved an interstate shipment. . The character 
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of interstate commerce attached to the goods the moment they were so delivered for 
transportation.” Kinnear & Gager Mfg. Co. v. Miner, 96 Atl. 333. (See Journal 
p. 5 for previous mention of this subject.) 


U. S, DISTRICT COURT FOR NEW JERSEY. 


JURISDICTION. Allegations in a complaint that the defendant ‘“‘is a cor- 
poration duly organized and existing under the laws of the State of New Jersey” 
sufficiently aver citizenship in that state, since a ccrpcraticn can only ke a citizen 
of the state which created it. De Biasi v. Normandy Water Co., 228 Fed. 234. 


TAXATION. 
DOMINION OF CANADA. 


PROPOSED EXTRAORDINARY TAX UPON PROFITS. On February 15, 
1916, the Minister of Finance presented a resolution providing for an extraordinary 
tax upon the profits of individuals, partnerships and corporations, amounting in tke 
case of corporations to 25% on profits in excess of 7%. Companies having a paid- 
up capital of less than $50,000 are exempt. The tax commences with the first 
accounting period which ended after August 4, 1914. Non-Canadian companies 
are covered. It is thought that this means those companies which carry on busi- 
ness in Canada to such an extent as to require Provincial Licenses. Important 
amendments will probably be made before the Bill is passed. 


IOWA. 


STOCK in a company operating a street railway, electric light and power plant 
and gas works is assessable against the corporation, although the corporation is 
required to pay a tax in addition thereto, on all its property. Shares of steck and 
assets of the corporation are separate property and “are subject to taxation in the 
same manner and to the same extent as if there were no business relation between 
them.”’ The stock may be valued at an amount in excess of the aggregate value of 


the corporation’s physical property. Marshalltown Light, Power & Ry. Co. et al. 
v. Welker, 155 N. W. 807. 


KANSAS. 


ANNUAL FRANCHISE TAX. By Laws of 1913, Chapter 135, Kansas imposes 
an annual franchise tax upon domestic corporations based upon their paid-up 
capital stock, and upon foreign corporations based upon the proportion of issued 
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capital stock devoted to Kansas business. The minimum tax in both cases is 
$10.00 and the maximum is $2,500. The Supreme Court of Kansas has held that 
this law makes a warrantable and proper distinction between domestic and foreign 
companies. (See Corporation Journal, Vol. 2, page 20). A Kansas railroad cor- 
poration, whose paid-up capital stock was $31,660,000 and whose business extended 
into other states, paid the maximum fee of $2,500 under protest and brought suit 
to recover it. The State Supreme Court sustained the tax and denied recovery. 
Its judgment is now affirmed by the United States Supreme Court, which says in 
part: “It is well settled that a tax of this sort is not necessarily rendered invalid 
because it is measured by capital stock which in part may represent property not 
subject to the State’s taxing power. * * * In the present case, the tax is 
not laid upon transactions in interstate commerce, or upon receipts from interstate 
commerce, either separately or intermingled with other recepits. It does not 
fluctuate with the volume of interstate business. It is not a tax imposed for the 
privilege of doing an interstate business. It is a franchise tax—on the privilege 
granted by the State of being a corporation—and while it is graduated according 
to the amount of paid-up capital stock the maximum charge is $2,500 in the case 
of all corporations having a paid-up capital of $5,000,000, or more. This is the 
amount imposed in the present case, where the corporation has a capital of 
$31,669,000. We find no ground for saying that a tax of this character, thus limi- 
ted, is in any sense a tax imposed upon interstate commerce.” (Italics supplied). 
Kansas City, Fort Scott & Memphis Rwy. Co. v. Botkin (October Term, 1915). 
Attack upon the constitutionality of this law by a foreign corporation was decided 
adversely to complainant on the same day and upon the same grounds. Lusk et al. 
v. Botkin (October Term, 1915). 


KENTUCKY. 
ORGANIZATION TAX. Sec. 4225 of the Kentucky statutes provides that: 


“Every corporation which may be incorporated by or under the laws of this 
state, having a capital stock divided into shares, shall pay into the state treasury 
one-tenth of one per centum upon the amount of capital stock which such corpora- 
tion is authorized to have, and a like tax upon any subsequent increase thereof.” 


No such tax can be collected of a corporation which was organized before this 
law was enacted, and which subsequently files amended articles merely extending 
its period of existence, but amendments which change the corporate “‘scope, rights, 
and powers in such a substantial way as amounts to a radical or material change from 
its original plans and purposes, if not in name, create a new corporation” and render 
it liable to tax on the entire authorized capital at the time such change is made. 
Crecelius v. Carrollton Savings & Loan Ass’n., 181 S. W. 635. 


MASSACHUSETTS. 


FRANCHISE TAX—CORRECTION OF ASSESSMENT. A corporation in 
its return for franchise tax, reported $152,795.79 under the heading. of “‘Notes.”* 
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$148,784 of these notes were secured by mortgages and should have been deducted 
from this item. The corporation was assessed on the erroneous return and a tax 
bill was rendered for $4,417.99. If the return had been properly made the tax would 
have been $1,914.81. The corporation could have applied for correction before the 
board of appeal, within ten days from the date of the tax bill, or it could have applied 
by petition to the Supreme Judicial Court within six months after payment. But 
these remedies are exclusive. It cannot set up its erroneous return in defense of an 
action in behalf of the state. Judgment was rendered against the corporation for 
the full amount of $4,417.99 with interest at 12%. Attorney General v. East 
Boston Co., 111 N. E. 167. 


MONEY IN BANK DERIVED FROM DIVIDENDS. On tax day, namely, 
April 1, 1914, a trustee had $1,200 derived from corporate dividends, on deposit 
in the bank. This is subject to taxation under the general law, as included in 
the phrase “‘all personal property.’”’ The corporation, from which the dividends 
were received, paid excise taxes, but shares of stock are property distinct in kind 
from the capital, franchises or other property of a corporation. The tax in ques- 
tion is not an income, but a property tax. Loring v. City of Beverly, 110 N. E. 974. 


NEW YORK. 


RECORDING TAX ON REFUNDING MORTGAGE. Upon the recording 
of a refunding mortgage, the mortgagor corporation is not entitled to an exemp- 
tion to the amount of the mortgage refunded and upon which tax under section 
255 of the Tax Law had theretofore been paid. 

A “refunding” mortgage is not an “‘additional’’ mortgage within the sense of the 
exemption provision of the law. Opinion of Attorney General, 6 State Dept. Re- 
ports 81. 


RECOVERY OF STAMP TAXES PAID UNDER UNCONSTITUTIONAL 
STATUTE. The Transfer Tax Law of 1905, as amended in 1906, was held un- 
constitutional in People ex rel Farrington v. Mensching, 187 N. Y. 8. It is now 
held that brokers who had affixed stamps in compliance with this unconstitutional 
law are entitled to recover the amount thereof for their customers, pursuant to the 
Refunding Act (Chap. 186, Laws of 1910) Van Antwerp v. State of New York, 170 
N. Y. App. Div. 98. 


GENERAL. 


THE TAXATION OF FOREIGN CORPORATIONS ON AUTHORIZED 
CAPITAL STOCK. The constitutional question involved in the taxation by the 
states of foreign corporations when the tax is based on the authorized capital stock 
has been before the United States Supreme Court in several cases since 1910. In 
the three cases which we referred to in the Corporation Journal No. 17, Western 
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Union Telegraph Co. v. Andrews, Western Union Telegraph Co. v. Kansas, and 
Pullman Co. v. Kansas (216 U. S.) the court held that the taxes sought to be im- 
posed on the authorized capital stock were a burden on interstate commerce. It is 
significant to note that the amount of tax was very large, in one case being $20,050. 
These cases were generally understood to prohibit the imposition of a tax on the 
entire authorized capital stock of a foreign corporation engaged in interstate com- 
merce for the privilege of doing a local business in any particular state, and the 
legislatures of several states, which had theretofore taxed foreign corporations on 
the entire authorized capital stock, changed the tax to one based upon the proportion 
of capital stock, or the amount of capital, employed in the state. The state of 
Massachusetts, however, adhered to its practice of imposing an annual excise tax 
based upon the authorized capital. This tax came before the court in 1913 in the 
case of Baltic Mining Company v. Massachusetts, 231 U. S. 68, and the court upheld 
the tax. It is significant to note that the Massachusetts tax rate was low and the 
maximum tax which could be imposed was $2,000. The Supreme Court of Idaho, 
Northern Pacific Railroad Company v. Gifford, 136 Pac. 1131, in upholding a similar 
statute of Idaho, attempted to reconcile the decisions of the United States Supreme 
Court in the cases above referred to, by calling attention to the fact that the amount 
of the license fees laid upon corporations by the Kansas and Arkansas statutes were 
so exorbitant and unreasonable that the companies would not likely have been able 
to pay the same, and that the amount of the tax, rather than the fact that it was 
measured by the authorized capital, had the effect of interfering with interstate 
commerce and taking the property of the companies without due process of law. 
In its opinion, the United States Supreme Court intended to determine the effect 
of each statute of this kind as it applied in actual practice, rather than to decide it 
upon the theory of any apprehended dangers which might flow from other similar 
legislation. The Kansas cases referred to above seem to support the view taken 
by the Idaho Supreme Court. In these latest cases it will be noted that the maximum 
tax was $2,500 and the court said, in the course of the opinion “‘we find no ground 
for saying that a tax of this character, thus limited, is in any sense a tax imposed 
upon interstate commerce.” 


TRUSTS AND MONOPOLIES 
U. S. DISTRICT COURT. 


DISTRICT OF SUIT UNDER THE CLAYTON ACT. An Illinois corpora- 
tion sells most of its products in Maryland through jobbers, but fills orders to some 
large consumers direct. It sends an agent into the state who assists retailers in 
displaying its advertising. To facilitate prompt deliveries it maintains a supply 
of its goods with a warehouse company in the State. This constitutes the trans- 
acting of business within the jurisdiction of United States District Court for Mary- 
land, so as to subject it to suit there under the Clayton Anti-Trust Act by a Mary- 
land corporation. | 
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An objection that process was served upon persons who were not agents of a 
rank upon whom it might lawfully be had, was met by the Court suspending action 
until the plaintiff has “due process served, as the Clayton Act authorizes, in the 
home district of the defendant, upon some of its officers whose right to accept service 
for it cannot be gainsaid.’’ Frey & Son, Inc., v. Cudahy Packing Co., 228 Fed..209. 


UNFAIR METHODS OF COMPETITION. 
NEW YORK. 


ACTS OF COMPETITION IN FOREIGN COUNTRY. Plaintiffs originated, 
manufactured and sold a series of mottoes, known as ““woodenettes” throughout the 
United States and Canada. After securing a price on quantities and objecting to the 
amount, the defendant manufactured and sold imitations of plaintiff’s goods in 
Canada that “‘could only have been made up from photographic copies.” This 
was unfair competition. The fact that the acts complained of took place in a foreign 
country is no defense. A violation of the law of fair dealing and good conscience is 
of “‘universal recognition.”” Morris v. Altstedter, 156 N. Y. Supp. 1103. 


UNITED STATES SUPREME COURT. 


“NOTASEME” AND “IRONTEX” HOSIERY. The Notaseme Hosiery 
Company registered as a trade mark “‘a rectangle with a black band running from the 
left hand upper to the right hand lower corner, the upper and lower panels on the 
two sides of the band being printed in red.”” They used the word ‘“‘Notaseme”’ 
in white script upon the black band, though registration with that name as part of 
the label had been refused. They claimed infringement and unfair competition 
by R. H. Macy & Co., on account of their use upon hosiery of a label of similar 
appearance, except that the black band ran from the right hand upper corner to 
the left hand lower corner, and had the words “Irontex’’ and “The hose that wears 
like iron’ thereon. The Notaseme Co. is not entitled to protection of their label 
as a registered trade mark as it contained the rejected work ‘“‘Notaseme.”’ It is 
unfair for Macy & Co., however, to continue the use of the above described label. 
Injunction against them was therefore proper, but they should not be charged with 
profits, because of differences in the businesses of complainant and defendant and 
the fact that there was no evidence of deceit or substitution. Straus et al v. 
Notaseme Hosiery Co. (No. 184—October Term, 1915). 


“THE AMERICAN GIRL” and “AMERICAN LADY” SHOES. The 
Wolf Brothers & Company, and its predecessors in business, have employed the 
words “The American Girl” as a trade mark for shoes since 1896. In 1900 the 
Hamilton-Brown Shoe Company adopted the name “The American Lady” in 
connection with shoes made by it. In the course of litigation commenced by Wo!f 
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Brothers in 1906, the Circuit Court of Appeals for the Eighth Circuit held that 
“The American Girl” was a geographical name, and was therefore not the subject 
of a valid trade mark, but that its owners were entitled to protection under the 
doctrine of unfair competition. Pursuant to the decree of the Circuit Court of 
Appeals, the trial Court granted an injunction against the Hamilton-Brown Shoe 
Co. and awarded an accounting of damages and profits. The master, to whom 
this was referred, reported the profits of defendant under three classes namely: 
Class 1 consisting of shoes bearing merely the words “American Lady” stamped 
upon the sole; Class 2, consisting of shoes marked “American Lady” with the 
words “Hamilton-Brown Shoe Co.’’, but without the word ‘‘Makers”’; and Class 3, 
consisting of shoes marked “American Lady” and “Hamilton-Brown Shoe Co., 
Makers.” The master recommended that judgment be entered for the profits 
accruing from the first two classes, but not from the shoes in the third class. The 
trial Court refused to follow this recommendation and adjudged a recovery of $1 
nominal damages only. The Circuit Court of Appeals reversed this and followed 
the master’s report. The Supreme Court now holds that the words “The American 
Girl” are not geographical or descriptive. They say that: “It does not signify 
that the shoes are manufactured in America, or intended to be sold or used in 
America, nor does it indicate the quality’ or characteristics of the shoes.” They 
find that it is a valid trade mark and that the complainant is entitled to protection 
without consideration of unfair competition as a ground. As the proportion of 
profit due to the trade-mark and to the intrinsic value of the commodity is not 
ascertainable with any degree of certainty “‘it is more consonant with reason and 


justice that the owner of the trade-mark should have the whole profit than that he 
should be deprived of any part of it by the fraudulent act of the defendant.” The 
decree of the Circuit Court of Appeals is affirmed. Hamilton-Brown Shoe Co. v. 
Wolf Brothers Co. (No. 37, October Term, 1915). 


INCOME TAX. 


THE DECISION IN THE BRUSHABER CASE IS FOLLOWED in four 
opinions handed down by the United States Supreme Court on February 21st. The 
titles of the cases decided are: Dodge & Dodge v. Brady (No. 213—October term 
1915), Stanton v. Baltic Mining Co. (No. 359—October Term, 1915), Tyee Realty 
Company v. Anderson, Thorne v. Anderson (Nos. 393 and 394—October Term, 
1915) and Dodge & Dodge v. Osborn (No. 396—October Term, 1915). For reference 
to the Brushaber case see Corporation Journal, p. 117. 


DODGE & DODGE v. BRADY originally was an action to enjoin the collection 
of surtaxes. By supplemental bill it was transformed into a suit to recover these 
surtaxes from the Collector, to whom they had been paid under protest. So far as 
the original bill was concerned, the Court below was without jurisdiction, because 
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it was an attempt to enjoin the collection of a tax. Consideration of the supple- 
mental bill on its merits was not reversible error, because it failed to allege that an 
appeal had been taken to the Commissioner of Internal Revenue, as provided in 
Revised Statutes sections 3220 and 3226. All the contentions concerning the 
unconstitutionality of the law and of the surtaxes which it imposes have been con- 
sidered and adversely disposed of in Brushaber v. Union Pacific Railroad Company. 


In DODGE AND DODGE v. OSBORN, the court holds that pursuant to’R. S. 
3224, the Commissioner of Internal Revenue may not be enjoined from the assessment 
and collection of taxes. Provisions of the law requiring an appeal to the Commis- 
sioner of Internal Revenue after payment of the taxes and giving a right to sue in 
case of refusal to refund, need only to be stated, according to the Court, to demon- 
strate that they are not wanting in due process of law. 


STANTON v. BALTIC MINING CO. was commenced by a stockholder to 
enjoin payment of the tax, the same proceeding as was adopted and upheld in the 
Brushaber case. Special stress was laid by complainant against the provision of 
the law limiting the deduction for depletion of ore deposits to 5% of the “gross 
value at the mine, of the output of the year.”” This was alleged to discriminate against 
mining corporations in favor of individuals and corporations other than those 
engaged in mining. This and the other contentions of complainant were adversely 
disposed of by the opinion in the Brushaber case. A contention that the tax as 
applied to mining corporations is “‘not on the net product but in a sense somewhat 
equivalent to a tax on the gross product of the working of the mine”’ and therefore 
not within the purview of the Sixteenth Amendment and consequently to be treated 
as a direct tax on property because of its ownership and as such void for want of 
apportionment makes a “distinction without a difference” as to subjects considered 
in the Brushaber case. The Court says that independently of the effect of the 
operation of the Sixteenth Amendment it was settled in Strattons’ Independence 
v. Howbert, 231 U. S. 399, that such a tax is but a true excise levied on the results 
of the business of carrying on mining operations. The contentions in this case 
were in substance disposed of in the Brushaber opinion. 


TYEE REALTY CO. v. ANDERSON AND THORNE y. ANDERSON were 
disposed of in the same opinion. They were suits to recover taxes paid and were 
brought after an adverse ruling by the Commissioner of Internal Revenue, on 
grounds attacking the constitutionality of the law. The contention’ made were 
disposed of in the Brushaber case. 


RULINGS AND REGULATIONS. 


A new regulation amends Treasury Decision 2231 to require fiduciaries to report 
the distributive interest of known beneficiaries in income collected but not dis- 
tributed (p. 348). Several letters appear in answer to questions as to when 
fiduciaries should report undistributed, income’ (pp. 349, 354 and 360) and how 
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— re 


undistributed income should be entered on Form 1041 (p. 358). Estates cannot be 
without beneficiaries for income tax purposes. Whenever in any year income has 
been received it must be reported and the estate must be listed as the beneficiary 
for any income not otherwise beneficially assigned or accounted for (p. 359). 


Ownership certificates need not show full name of owner; the use of initia's is 
sufficient. A married woman should sign her own christian name and not the name 
of her husband (p. 349). 


In a case under the corporation excise tax profit from the sale of capital assets 
is held by the Circuit Court of Appeals, Fourth Circuit, not to be taxable as income 
unless the property is bought and sold in the same year (350). 


Treasury Decision 2005 is amended to change prorating of gain or loss on sale 
of assets purchased before the incidence of the tax from a yearly to a monthly basis 
(p. 353). 


Royalties from patents are held to be income. The amount received from the 
sale of a contract to pay royalties on a patent is income subject to tax, but the recipient 
may deduct therefrom the aggregate amount expended in perfecting the invention 
and obtaining the patent (p. 354). 


Interest from municipal bonds accruing to partnerships is excluded in determining 
the taxable income of partners (p. 355). 


Inheritance taxes are not deductible from the gross income of an estate or of the 
beneficiaries (p. 355). 


Clubs may establish their status as exempt corporations by filing affidavits 
showing the character of the organization and the source and disposition of net 
income and surplus together with a copy of their charters or by-laws (p. 355). 


If bad debts are charged off prior to the incidence ot the tax and collected there- 
after the amount of the recovery is income taxable in the year received (p. 356). 


If an ownership certificate claiming no exemption is filed with a debtor corpora- 
tion and the bond interest is paid in full the taxpayer may presume that the tax 
will be paid at the source and may so report the item of income (p. 358). 


The five income tax cases referred to on Corporation Journal page 71 as Nos. 
213, 359, 393, 394 and 396 have been decided. Reference is made to these cases 
on the preceding pages of this number ofthe Journal. The opinions are reported 
in full on pages 361-3659 of the Income Tax Service. 


The committee for an incompetent person is now held to be a fiduciary. This 
ruling revokes a previous ruling that such committee should be regarded as the 
agent of the incompetent (p. 370). 


(NOTE: The page references are to our Income Tax Service 1916, in which 
these regulations and rulings.appear in full. Some of the rulings are formal treasury 
decisions; others are contained in letters answering specific questions). 
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WAR TAX. 


RULINGS AND REGULATIONS. 


Policies of insurance issued in England on property in the United States are 
taxable (p. 314). 


Export bonds and powers of attorney required in connection with the exportation 
of merchandise are not taxable (p. 315). 


Where stamps have not been affixed to the premium receipt subsequent to 
December 1, 1914, the proper stamp should be forwarded to the policyholder to 
be affixed to the policy itself (p. 316). 


The issue of a certificate of stock direct to the party entitled thereto on surrender 
of a certificate of deposit in the name of his broker is not taxable as a transfer from 
the broker to his client (p. 317). 


Leaf tobacco dealers making sales of leaf tobacco for others on commission 
do not incur special tax liability as commission merchants (p. 319). 


A new treasury decision contains a synopsis of rulings regarding the tax imposed 
on proprietors of theatres, lessees and owners or agents of theatrical troupes (p. 320). 


(NOTE: The page references above are to our War Tax Service, in which the 
rulings and regulations are printed in full. Some of the rulings are formal treasury 
decisions; others are contained in letters answering specific questions.) 


FEDERAL RESERVE. 


Informal rulings of the Federal Reserve Board on the purchase of United States 
bonds in open market, on the acceptance of drafts, the status of employers of Reserve 
Banks, the eligibility of State banks and of Class C directors, cattle paper, eligible 
acceptances, paper of suspended national banks and on farm land loans were published 
in February (pp. 402-406). 


The law department has published opinions on transportation charges on federal 
reserve notes (p. 406) and on the right of a national bank to increase the amount 
of its circulating notes (p. 408). 


A statement by the Federal Reserve Board on discounting notes given by farmers 
in payment of agricultural implements appears at p. 409 and statements of receipts 
and disbursements of the Federal Reserve Board on p. 412. Earnings and expenses 
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of the Federal Reserve Banks from the date of organization to the end of 1915 
are shown on pp. 413 and 414. 


(NOTE: The page references are to our Federal Reserve Act Service,which 
reports in full all rulings, regulations and opinions of the Federal Reserve Board.) 


TRADE COMMISSION. 


The conference rulings which we referred to in our last number (p. 120) were 
published on February 7. Forty rulings in all were promulgated covering the 
important subjects of the right of a manufacturer to sell his product exclusively 
through one dealer in a given territory, refusal to sell direct to consumers and pur- 
chasing the property of competitors. The questions of jurisdiction and procedure 
are also covered (pp. 51-60). 


Three complaints have been issued by the Commission against persons selling 
cotton under the name of silk. The first complaint is published in full (p. 61); 
all are summarized on the docket (Supp. p. 1). These complaints will come up 
for hearing on April 5 and as soon thereafter as the commission hands down opinions, 
such opinions will be printed in the Service. 


The page references above are to our Federal Trade Commission Service. 
This Service will report all complaints, opinions and rulings of the Commission. 
The information is of great importance to lawyers and business men as a guide in 
conforming business practices to the standards raised by the Commission. For 
further information regarding the Service address our nearest office. 


NEW PUBLICATIONS. 


The Trade Commission has issued a report on Pipe Line Transportation of 
Petroleum. Copies may be obtained from the Superintendent of Documents, 
Washington, D. C. The price has not yet been announced, but will probably be 
twenty-five cents. Copies of this report are sent free to subscribers to our Trade 
Commission Service upon request. 


THE CORPORATION JOURNAL should be kept in a binder for convenient 
reference. We furnish a binder for $1.50. 
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